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INVESTMENT ADVISORY AND BANKS - THE FUTURE

Traditionally banking function in India is considered as taking deposits and providing loans. This
is substantially enhanced and banks today provide various products and services such as
selling of insurance products, mutual funds, acting as financial consultants etc. These activities
are generally monitored by a bank internally by implementing stringent policies to avoid conflict
of interest inter alia by maintaining Chinese walls, entering into service level agreements and/or
by adopting a methodology where entities are set up to undertake visibly distinct types of
business / activity.

This is also done to insulate the banking systems from risks that can be attached to it from other
sectors. Afterall, and specifically post the global financial crisis, it is a constant endeavor to
repose faith of public at large in the banking and financial system. Towards this objective, on
21°% April 2016, the Reserve Bank of India (“RBI”) has issued the ‘Guidelines on Investment
Advisory Services offered by Banks’ (“IA Guidelines”). Investment advisory services in the
context of banks has seen significant development specifically since 2013. The snapshot of the
developments are as under:

1) Back.in 2013:
(a) The stage of SEBI:
Investment advisory services in India from a regulatory perspective, were formally
recognized in a distinct manner in January 2013, when the Securities and Exchange
Board of India (“SEBI”) released the SEBI (Investment Advisers) Regulations, 2013
(“SEBI IA Regulations”). Prior to the SEBI IA Regulations, investment advisory
services were regulated under the SEBI (Portfolio Managers) Rules and Regulations,
1993.

The definition of “investment adviser” under the SEBI IA Regulations includes
activities undertaken by a banking entity. For the purpose of being certified as an
investment adviser, the banking entity had to comply with certain key conditions like
(@) the banking entity seeking permission from the RBI, and (b) providing the
services of ‘an investment adviser through a subsidiary or separately
identifiable department or division.’

(b) The stage of RBI:
Given that the picture involved banks as a type of eligible applicant, RBI released the
‘Draft Guidelines on Wealth Management and Marketing / Distribution Services
offered by Banks’ on 28" June 2013 (“RBI WM Guidelines”).

The RBI WM Guidelines acknowledged the fact that the investment advisory services

are governed by the SEBI IA Regulations. They also set out a set of requirements

that banks as applicants need to comply with in order to be eligible to be an

investment adviser. These include:

(i) Banks offering investment advisory services could do so only ‘through a
separately identifiable department or division’; and

(i) The banks offering investment advisory services should be registered under
the SEBI IA Guidelines and shall adhere to all SEBI prescribed regulations in
this regard.

Additionally, bank sponsored subsidiaries were also permitted under the RBI WM
Guidelines to provide the services of an investment adviser. Such subsidiary, just like
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2)

3)

the conditions for bank itself, also had to be registered under the SEBI 1A Guidelines
and had to adhere to all SEBI prescribed regulations in this regard.

(¢) Interpreting SEBI & RBI horms
Basis the SEBI IA Regulations and the RBI WM Guidelines, banking entities could
act as an investment advisor, either:
()  through a subsidiary; or

(i) separately identifiable department or division.

2016:

Over the years, as has been the case globally, India has also witnessed a major shift in
the nature of business undertaken by a bank. The IA Guidelines bring about a significant
change in the manner of conducting the activity of investment advisor by banks in general.

Acknowledging the SEBI IA Regulations and the RBI WM Guidelines, it has now been
stipulated that going forward, banks cannot undertake investment advisory services
departmentally. Banks can provide such services only through a separately set up
subsidiary for this purpose or an existing subsidiary.

Banks have been provided a window of three years from April 2016 to make this
distinction in its activity indeed a reality.

What next:

By creating the requirement of separate entities, a demarcation between the nature of
businesses over which RBI would have a regulatory control and businesses over which
SEBI would have a regulatory control has been spelt out.

While defining and regulating products is simpler, defining and regulating activities isn’t.
The main reason for this is the involvement of human nature in the activity per se. The
nature of the activity is typically the determining factor for evaluating whether it can be
housed within the banking entity (and therefore the financing industry) or whether it needs
to be housed in a separate entity from a prudential risk management perspective. This
also needs to be considered from the perspective of the recently introduced SEBI
Investment Advisor Regulations.

Market participants may remember that towards achieving the objective of giving a boost
to the government securities market in India, ‘Primary Dealers’ for their activity were
allowed to be housed within the banking entity itself. The condition is that the activity
should be undertaken departmentally. Last few years have seen that the same banking
entity in addition to playing the traditional role of a lender, also plays a related role of a
facility agent, a not so related role (specifically for consortiums) of a security trustee /
agent, and in some cases also goes on to act as an adviser / arranger. Informal structures
of soft underwriting also exists, though not widely spoken about or discussed.

From this perspective, the 1A Guidelines, the true impact of which would be felt three years
from now, seems as a step in the right direction provided that a banking entity is not in any
manner stopped from undertaking related activities (i.e. closely and intricately liked to what
is “banking business”). The |A Guidelines also reflect the positive synergy between the
regulators, which is the need of the hour for any growing economy.
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About Juris Corp

Founded in 2000, Juris Corp is a law firm adding value in Foreign Investments into India,
Banking & Finance, Joint Ventures, M&A Private Equity, Dispute Resolution and International
Arbitration, Bankruptcy and Restructuring.

Firm’s Objective

Provide unbiased and unmatched legal services in our areas of practice. Be the Preferred Law
Firm for our clients and take that relationship forward by becoming more than a legal advisor:
Being their business advisors.

Accolades And Recognition

Juris Corp has been consistently ranked in the top tiers over the years in Banking & Finance,
Capital Markets, Corporate M&A, Dispute Resolution, Foreign Direct Investment, Real Estate,
Private Equity, Securitisation & Structured Finance and Taxation by several institutions.
Contact us:

MUMBAI OFFICES

Corporate Office

902, Tower 2, Indiabulls Finance Centre,
S. B. Marg, Elphinstone Road (West),
Mumbai - 400 013, India

Tel: +91 22 6720 5555 / +91 22 4057 5555
Fax: +91 22 2421 2547

DELHI OFFICE

H-17, Lower Ground Floor, Kailash Colony,
New Delhi - 110 048, India

Tel: +91 11 4175 1889

Fax: +91 11 4108 4175

kv
Follow us on m u

Dispute Resolution Office

802, Raheja Chambers,

Free Press Journal Marg, Nariman Point,
Mumbai - 400 021, India

Tel.: +91 22 4920 5555

Fax: +91 22 2204 3579

BENGALURU OFFICE

Kheny Chambers, Upper Ground Floor,
4/2 Cunningham Road,

Bengaluru — 560 052, India

Tel: +91 80 4669 8200

Fax: +91 80 2226 6990

Visit us at: http://www.jclex.com for more information.

DISCLAIMER:

This Note is intended to provide general information on the topic covered herein and it shall, in
no way, be treated as an exhaustive or comprehensive treatment of the subject or as
legal opinion. If you or your colleagues require any assistance in relation to the above, please
do not hesitate to contact, Ms. Veena Sivaramakrishnan (veena.sivaram@jclex.com),
Mr. Arunabh  Choudhary (arunabh.choudhary@ijclex.com) or Ms. Nikita Chawla
(nikita.chawla@jclex.com).
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