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Revised Norms on FDI in Asset Reconstruction Companies - A Game Changer?

The Department of Industrial Policy & Promotion, vide a press note dated 6" May 2016 (the
“Press Note”) has allowed 100% foreign direct investment (“FDI”) under automatic route in
Asset Reconstruction Companies (the “ARCs”), subject to certain key conditions. This FYI
provides a brief overview of the changes and their impact.

1)

2)

Position prior to the Press Note
Prior to the issuance of the Press Note, FDI in ARCs was permissible up to 49% under
automatic route and beyond 49% under Government route, subject to the following

conditions:

(@) No sponsor could hold more than 50% of the shareholding in an ARC, either under the
FDI route or by routing it through a Foreign Institutional Investor (the “FlI”)/Foreign
Portfolio Investor (the “FPI”) controlled by single sponsor;

(b) No FII/FPI could invest more than 74% in each tranche of the scheme of Security
Receipts (the “SR”) issued by an ARC; and

(¢) Investmentin SRs by FII/FPI was to be within the limits of corporate bonds prescribed

from time to time.

Position following the Press Note
100% FDI under the automatic route in ARCs and 100% FII/FPI investment in SRs has now
been allowed, subject to certain key conditions:

@)

(b)

Sponsor Investment Limit

The investment limit of the sponsor! will be governed by the provisions of the
Securitisation and Reconstruction of Financial Assets and Enforcement of Security
Interest Act, 2002 (the “SARFAESI Act”).

Currently, the SARFAESI Act restricts a sponsor from being a holding company of an
ARC (i.e., holding more than 50% of shareholding) or from holding a controlling interest
in an ARC. The Budget Speech of 2016 included the proposal of making necessary
amendments in the SARFAESI Act to enable the sponsor of an ARC to hold up to
100% stake in the ARC.

The provisions of this Press Note will currently not pave the way for 100% FDI by a
sponsor in an ARC, unless the SARFAESI Act is amended in this regard.

100% Investment by FII/FPI in SRs

Pursuant to the provisions of the Press Note, an FII/FPI is allowed to invest upto 100%
in each tranche of the scheme of SRs issued by an ARC, subject to the RBI guidelines.
The RBI regulations governing ARCs, currently mandate an ARC to hold a minimum
of 15% of the SRs issued by it on an ongoing basis.

1 Sponsor is defined under the SARFAESI Act to mean, any person holding not less than 10% of the paid-
up equity capital of an ARC.
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3)

Impact:

Given the current situation of stressed assets and the volume of non performing assets, the
Press Note is a welcome move and a step taken in consonance with facilitating dealing of
stressed assets.

For the provisions of the Press Note to be effective (vis-a-vis investment by a sponsor and
investment in SRs) as also to effect other proposals contemplated in the Budget, necessary
amendments would be required to be made to the Foreign Exchange Management Act,
1999, the SARFAESI Act and the relevant RBI regulations (currently prescribing 15%
mandatory investment by an ARC in SRs).

However, as mentioned above, it seems that the government is already working towards
ironing out these creases and, hopefully, it is just a matter of time that 100% FDI in an ARC
and 100% FII/FPI investment in SRs will be completely allowed.

This move may be considered as a part of a coordinated effort, including by passage of new
legislations and amending the relevant legislations / regulations being undertaken by the
Government, to create an effective framework for dealing with resolution of stressed assets
- the latest of which is in the form of the passage of the Insolvency and Bankruptcy Code,
2016.

The market was already witnessing interest from key players to set up new ARCs and for
acquisition of existing ARCs. Structured deals are already being contemplated and / or are
being acted upon for foreign investments to happen in the distressed asset space. With
these developments (and in anticipation of the aforemnetioned amendments to the
SARFAESI Act and the relevant RBI guidelines), the activity in this space is likely to see an
increase, with possibility of strategic players coming in as well.
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About Juris Corp

Founded in 2000, Juris Corp is a law firm adding value in Foreign Investments into India, Banking
& Finance, Joint Ventures, M&A Private Equity, Dispute Resolution and International Arbitration,
Bankruptcy and Restructuring.

Firm’s Objective

Provide unbiased and unmatched legal services in our areas of practice. Be the Preferred Law
Firm for our clients and take that relationship forward by becoming more than a legal advisor:
Being their business advisors.

Accolades And Recognition

Juris Corp has been consistently ranked in the top tiers over the years in Banking & Finance,
Capital Markets, Corporate M&A, Dispute Resolution, Foreign Direct Investment, Real Estate,
Private Equity, Securitisation & Structured Finance and Taxation by several institutions.
Contact us:

MUMBAI OFFICES

Corporate Office

902, Tower 2, Indiabulls Finance Centre,
S. B. Marg, Elphinstone Road (West),
Mumbai - 400 013, India

Tel: +91 22 6720 5555 / +91 22 4057 5555
Fax: +91 22 2421 2547

DELHI OFFICE

H-17, Lower Ground Floor, Kailash Colony,
New Delhi - 110 048, India

Tel: +91 11 4175 1889

Fax: +91 11 4108 4175

"l
Follow us on m

Dispute Resolution Office

802, Raheja Chambers,

Free Press Journal Marg, Nariman Point,
Mumbai - 400 021, India

Tel.: 491 22 4920 5555

Fax: +91 22 2204 3579

BENGALURU OFFICE

Kheny Chambers, Upper Ground Floor,
4/2 Cunningham Road,

Bengaluru — 560 052, India

Tel: +91 80 4669 8200

Fax: +91 80 2226 6990

Visit us at: http://www.jclex.com for more information.

DISCLAIMER:

This Note is intended to provide general information on the topic covered herein and it shall, in no
way, be treated as an exhaustive or comprehensive treatment of the subject or as
legal opinion. If you or your colleagues require any assistance in relation to the above, please do
not hesitate to contact, Mr. Jeet Sen Gupta (jeet.sengupta@jclex.com) or Mr. Abhinav Surana
(abhinav.surana@ijclex.com)
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